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void by reason of the statute, or if the mariagre was not void, (2) for a 
divorce on the ground of fraudulent contract. Held, (1) that the statute 
did not contravene the provision of the State Constitution, guaranteeing 
"equal rights under the law to life, liberty and the pursuit of happiness;" 
(2) that marriage is a contract sui generis and not void although against 
the provision of a statute, unless there is a specific clause of nullity, which 
there was not in this case; (3) that while there was no misrepresentation 
regarding physical incapacity, there was a legal incapacity, and this was a 
fraudulent contract within the meaning of the statute making it a ground for 
divorce. Gould v. Gould (1905), — Conn. — , 61 Atl. Rep. 604. 

This statute, prohibiting the marriage of epileptics, has been copied in 
Michigan (1899), Minnesota (1901), Kansas (1903), and Ohio (1004), but 
this is the first case that has arisen under any of these statutes. Many states 
have statutes prohibiting the marriage of divorcees for one or two years 
after divorce. Marriages within the prohibited period have in nearly every 
state been held void. Eaton v. Eaton, 66 Neb. 676, 92 N. W. Rep. 995; 
Smith v. Fife, 4 Wash. 702, 30 Pac. Rep. 1059, 17 L. R. A. 573 ; Wilhite v. 
Wilhite, 41 Kan. 154, 21 Pac. Rep. 173. But see Crawford v. The State, 
73 Miss. 172, 81 So. Rep. 848, 35 L. R. A. 224; In re Grimley, 137 U. S. 147, 
11 Sup Ct. 54, 34 L. Ed. 636. It is also held that there can be no common- 
law marriage in opposition to a prohibition of this kind. Keen v. Keen, 
184 Mo. 358, 83 S. W. Rep. 526. This is the first time that a divorce has ever 
been granted in Connecticut on the ground of fraudulent contract although 
the statute has been in force for over one hundred years making it a ground 
for divorce. There is a dictum in the early case of Benton v. Benton, 
1 Day in, to the effect that to amount to a fraudulent contract within the 
meaning of the statute, there must have been some cause which would have 
made the marriage void ab initio. 

Elections — Change in Date as Affecting Previous Term — Holding 
Over — The constitution of Alabama provides (Art. 6, § 15) that "probate 
judges shall hold office for the term of six years and until their successors 
are elected, or appointed, and qualified," and that "their right to hold for 
that term shall not be affected by any change hereafter made in the mode or 
time of elections." A former statute (Code 1896, §§3054, 3354) provided 
that they should be elected in August and should hold office for six years 
from the third day of November next after their election. Under a new 
statute (Acts 1003, p. 438) the election was held November 8, 1904. Held, 
that the newly elected judge should qualify as soon as convenient after 
election, and that the present incumbent was not entitled to hold over until 
November 3, 1905. Prowell v. State ex rel. Hasty et al. (1905), — Ala. — , 
.39 So. Rep. 164. 

For a discussion of the validity and effect of laws changing the date of 
elections and incidentally requiring the incumbent to hold beyond his term, 
see the November number (4 Mich. Law Rev., p. 69). In the present case 
the court says that it would be beyond the power of the legislature to post- 
pone the qualification of the newly elected judge until November third of the 
following year, since the legislature cannot extend the tenure of any officer 
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beyond the constitutional term by a general law postponing the date of the 
election of his successor. Hence that the legislature's intention must have 
been to repeal that provision of the former law fixing the date of qualification 
at the third day of November subsequent, and to allow the judge-elect to 
take office shortly after his election, according to the rule of the Common Law. 
Of two possible statutory constructions that compatible with constitutionality 
is to be preferred. This legislative intent, the court said, is further shown 
by the title of the act, "To Further Regulate Elections", which is in general 
terms and exhibits no intention to lengthen the term of an individual officer. 
The constitutionality of the law under the construction accepted the 
court tacitly assumes. Yet it fails to explain how the constitution would 
permit the legislature to extend the term of the incumbent for five days or 
more (from Nov. 3 to Nov. 8, or as soon thereafter as the judge-elect could 
qualify) while forbidding it to extend the term for a year. The distinction 
must lie in the reasonableness Of the period of holding over, and the salutary 
purpose of the law. Such a distinction has been drawn in Indiana, where a 
postponement of four months is upheld {Scott v. State, 151 Ind. 556), while 
one of two years is declared unconstitutional. Gemmer et al. v. State ex rel 
Stephens (1904), 71 N. E. 478, 66 L. R. A. 82) 

Equity — Removal of Clouds from Title — Injunction Restraining 
Action of Ejectment. — A conveyed in fee the title to certain lands which 
ultimately passed into the possession of the complainant. Ejectment proceed- 
ings were then instituted by the children of A, who claimed that A held 
merely an estate for life with remainder over to them, and produced a deed, 
dated, and bearing an endorsement showing that it was filed for record, prior 
to the one under which complainant claims. Complainant alleges that there 
has been a fraudulent alteration of the original deed to A, and files this bill 
praying for an injunction restraining the action of ejectment, and that the 
said deed be cancelled as a cloud upon his title. In the original opinion 
written by Haralson, J., it was held, that the injunction should issue, but 
upon a rehearing, the decree was reversed (Haralson, J., dissenting), and 
it was Held, that the relief prayed for should not be granted. Wilson et al. 
v. Miller (1905), — Ala. — , 39 So. Rep. 178. 

One of the well recognized grounds of equity jurisdiction is to remove 
clouds from titles, when the deed or other instrument, or proceeding, consti- 
tuting a cloud, may be used to affect injuriously the plaintiff's title. Pomeroy's 
Eq. Juris., § 1398. When the complainant, holding a legal title, is in posses- 
sion, equity takes jurisdiction as a matter of course, on the ground that the 
complainant cannot bring an action at law against himself. Jones v. 
DeGraffcnreid, 60 Ala. 145; Normant v. Eureka Co., 98 Ala. 181. In the 
principal case, however, the action of ejectment having been begun, the 
question arose as to whether the powers of chancery might be successfully 
invoked to restrain that action and remove the cloud. There are a few 
decisions in which the rule is stated, without qualification, that an action at law 
may be enjoined on the ground of fraud, although the party may successfully 
defend and obtain full relief. Wright v. Hake, 38 Mich. 525; Henriques v. 
Savings Bank. 84 Mich. 168; see also majority opinion in Lehman v. Shook, 



